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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

	Lee Kent Hempfling,



Plaintiff,


vs.

L.M. Communications, Inc.,, A Kentucky Corporation, , L.M. Communications Of South Carolina Inc.,, A Kentucky Corporation, , 
L.M. Communications II Of South Carolina Inc.,, A Kentucky Corporation,



Defendants
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.: 2:04-01373-23BG
PLAINTIFF'S OPPOSITION TO 

DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT 


No supporting materials have been timely filed (Local Rule 7.04) in support of Defendants' summary judgment motion. Defendants have merely referenced and rested upon a prior pleading. The issues on summary judgment are not those set forth in the pleadings but are those presented by the materials submitted in support of the summary judgment motion.  Yates v. Transamerica Ins. Co., 928 F.2d 199, 202 (6th Cir. 1991); Marsh v. Austin-Fort Worth Coca-Cola Bottling Co., 744 F.2d 1077, 1079 n.4 (5th Cir. 1984). 
Defendants' motion for summary judgment does not, in any way point to the absence of support for any essential element of Plaintiff’s case. The party seeking summary judgment carries the burden of demonstrating that there is an absence of evidence to support the non-moving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325, 91 L. Ed. 2d 265 (1986). 
Defendants’ motion for summary judgment fails to site the precise location in the record of their sole allegation of “Plaintiff’s claims are insufficient”.  Celotex, 477 U.S. at 323 (stating the party seeking summary judgment bears the burden of informing the court of the basis for the motion and “identifying those portions of the [record] which it believes demonstrate the absence of a genuine issue of material fact”); Friedel v. City of Madison, 832 F.2d 965 (7th Cir. 1987).

The motion for summary judgment filed by the Defendants violates Fed R. Civ. P. Rule 11(a) in that it is not signed "in the attorney's individual name". The signature is unidentified and not that of either attorney's name listed as filing the motion. The signature is signed 'for' the attorneys listed and cannot therefore be: 'in the attorney's individual name' (Fed.R. Civ. P. 7(b)(3)). 
Defendants have failed to shift the burden to the Plaintiff and have filed an unsupported, insufficient and frivolous motion (Local Rule 7.09). 
Plaintiff respectfully asserts that he is entitled to the award of summary judgment on the Defendants' frivolous motion and any such further relief as the court deems appropriate, as a matter of law.
Dated this 17th day of February, 2005
	 
	

	
	Lee Kent Hempfling, Pro Se
    11329 E. Caballero St.

    Mesa, AZ 85207

    480-332-1535



	
	


PROOF OF SERVICE

The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with a minimum of First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this 17th day of February, 2005.                                                                                                         

---------------------------------------------

Lee Kent Hempfling, Pro Se
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